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organizations as preoccupied with lawyers' financial gain. In this view, bar groups support proposals that increase the demand for or cost of lawyers' services. 1 0 An alternative approach views lawyer associations, especially the corporate bar, as advocates for clients' interests. In this view, the organized corporate bar is intent on protecting corporate prerogatives and power. 1 A third approach, often intertwined with the others, treats the bar's law reform efforts as gestures intended to fend off public criticism and oversight. In this view, bar associations advocate regulatory changes that improve the public image of lawyers but do not impinge on their practices.1 2 But the organized tax bar's advocacy in the tax shelter context is difficult to square with any of these approaches. Considered on their merits, the bar's proposals do not advance either clients' or lawyers' immediate interests; nor can the bar's proposed reforms be dismissed as diversionary tactics.' 3 In this Article, I offer an account of the organized tax bar's law reform efforts that rejects the conventional views.
14 As I argue, short-term self-interest does not adequately explain the tax bar's initiatives in the tax shelter area. I successful efforts to weaken ethics rules imposing obligations to third parties); cf. George M. Cohen, When Law and Economics Met Professional Responsibility, 67 FORDHAM L. REV. 273, 296 (1998) (arguing that by allowing lawyers to get more information from clients, confidentiality rule gives lawyers a "leg up" on future business).
10 Commentators argue that law reform by the organized bar advances lawyers' financial interests in various ways. One view is that bar groups seek legal rules that bring business to their members, see, e.g., Paul H. ECON. 381 (1992) . A second view is that bar reform initiatives are a means of maintaining the profession's regulatory monopoly over the market for legal services. Unauthorized practice prohibitions, for example, which the bar justifies as protecting the public, are actually intended to prevent competition from non-lawyers. See, e.g., RICHARD L. ABEL, AMERICAN LAWYERS 7 (1989) . Other reforms, such as the imposition of education and entry requirements, are explained as reducing competition among lawyers by limiting supply. See id. at 40-71.
11 See, e.g ., JEROLD S. AUERBACH, UNEQUAL JUSTICE 35-36, 62-64 (1976) ; see also Susan P. Koniak, The Law Between the Bar and the State, 70 N.C. L. REV. 1389 REV. , 1487 REV. (1992 (suggesting that the laws supported by the bar are used to "justify lives dedicated to the powerful and their right to remain powerful"). 12 AUERBACH, supra note 11, at 64-65; Susan P. Koniak & George Cohen, In Hell There Will be Lawyers Without Clients or Law, 30 HOFSTRA L. REV. 129, 138 (2001) .
13 Several scholars of the legal profession have mounted challenges to the thesis that bar associations are motivated solely by the material interests of their members. See, e.g., TERENCE C. HALLIDAY, BEYOND MONOPOLY: LAWYERS, STATE CRISES, AND PROFESSIONAL EMPOWERMENT 3 (1987) (organized bar's historic efforts to reform the judiciary reflect normative commitment to liberal democratic values); RONEN SHAMIR, MANAGING LEGAL UNCERTAINTY (1995) (corporate lawyers' response to New Deal reflected in part attempt to shore up expert authority); Robert W. Gordon, "The Ideal and the Actual in the Law ": Fantasies and Practices of New York City Lawyers, 1870-1910, suggest, instead, that the positions of the bar may be better understood as attempts to reinforce the professional authority of elite tax lawyers, which had been eroded by the tax shelter market. This authority has traditionally been grounded in expertise in case law doctrines that take a purposive approach to interpreting the Code. The spread of tax shelters has privileged textualist approaches to legal interpretation and devalued these doctrines. The reforms supported by the organized bar seek to reassert the primacy of judicially created doctrines and, by extension, lawyers' role in applying them. Borrowing from Bourdieu, I propose that tax practice is a field in which tax practitioners do not just-or principally-compete for economic rewards. 15 More fundamentally, they vie for the authority to dictate the terms in which the field is constituted. The account of the organized tax bar's activities I offer rejects simple selfinterested explanations as well as explanations that claim that the bar is motivated by pure public-mindedness. As I suggest, a more nuanced conception of professionalism is at work. The bar's positions are animated by an account of the well-being of the tax system that puts elite tax lawyers at the front and center of safeguarding its integrity. Although the bar's initiatives, if enacted, will not confer short-term economic benefits on lawyers or their clients, they have the effect of enhancing tax lawyers' power and status.
Part I of this Article offers an account of the rise of corporate tax shelters. I first provide an overview of abusive tax shelters and the purposive approaches to statutory interpretation that courts developed to disallow shelter benefits.' 6 I then describe the financial incentives, professional culture, and regulatory backdrop in the 1990s that gave rise to the market for tax shelters and the impact of these forces on the practices of tax lawyers. Attracted by financial incentives, many lawyers joined big accounting firms, which took the lead in the tax shelter market, to design and promote shelters.' 7 Others who remained in traditional corporate law firms wrote opinion letters that gave questionable 15 See generally PIERRE BOURDIEU & LOIc J.D. WACQUANT, AN INVITATION TO REFLEXIVE SOCIOLOGY 96-98 (1992) .
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Purposive approaches cover a range of interpretive theories. See, e.g., Joseph Bankman, The Economic Substance Doctrine, 74 S. CAL. L. REV. 5 (2000) ; Deborah A. Geier, Interpreting Tax Legislation: The Role of Purpose, 2 FLA. TAX REV. 492 (1995); Michael Livingston, Practical Reason, "Purposivism," and the Interpretation of Tax Statutes, 51 TAX L. REV. 677 (1996) ; Robert Thornton Smith, Business Purpose: The Assault upon the Citadel, 53 TAX LAW. 1 (1999); Lawrence Zelenak, Thinking About Nonliteral Interpretation of the Internal Revenue Code, 64 N.C. L. REV. 623 (1986) . In the wider scholarly literature, the debate between purposive and textualist approaches to statutory interpretation is represented by William Eskridge, Philip Frickey, and Cass Sunstein, on the one hand, transactions an imprimatur of legitimacy. In the weak regulatory environment that prevailed, lawyers were not deterred from participating directly or indirectly in the tax shelter market.
In response, tax bar associations advocated reforms to curb the tax shelter market, which I unpack in Part II. The bar's proposals have sought to strengthen the regulatory regime to deter corporate taxpayers from engaging in tax shelter activity. Several of the bar's initiatives, moreover, assign legal advisors a gatekeeping function that is not easily explained by lawyers' economic interest. Tax lawyers are especially suited to this gatekeeping role because of their expertise in the judicially created doctrines that developed to distinguish abusive tax shelters from legitimate tax planning. In conferring this role on tax lawyers, these proposals subscribe to a professional ideology in which legal advisors not only serve as representatives of clients but also act as guardians of the tax system. 18
Part III considers how the bar's positions restore tax lawyers' professional authority. The first Section explores the centrality of courts in the tax bar's account in developing and elaborating doctrines that are the basis of the expertise enjoyed by elite tax lawyers. As I argue, the thrust of the bar's reforms seek to affirm the value of this traditional expertise. The second Section turns to the normative distinction between legitimate business activity and tax planning for its own sake, which underlies the bar's proposals. In the tax bar's account, this divide, which drives judicial doctrines, cannot be formulated in a simple rule but requires articulation on a case-by-case basis. The third Section addresses the professional stakes advanced by the bar's initiatives. While the positions of the bar in the tax shelter controversy do not further tax lawyers' short-term financial interests, they confer important longterm benefits, including status that flows from tax lawyers' expertise in case law and, particularly, in purposive approaches to statutory interpretation. This status is threatened by the proliferation of tax shelters, which depend on textualist readings of tax law. The tax bar's law reform initiatives can thus be read as an attempt to regain professional authority in the tax law field.
Recent research has noted that lawyers in corporate practice are increasingly willing to divest themselves of their professional personae, refashioning themselves as "consultants" or "information specialists."' 9 The organized tax bar's efforts to oppose the tax shelter market offer an important 18 I am using "professional ideology" to mean "the claims, values and ideas that provide the counterexample. In tax practice, enduring conceptions of professionalism have shaped the organized bar's positions into the twenty-first century. As the emergence of the tax shelter industry illustrates, in private representation of clients, lawyers' professional norms can quickly succumb to the pull of powerful market forces. But in public activities, lawyers may still adhere to a professional ideology that is in tension with a market ethos. In the tax shelter context, organized bar activities have provided a space in which lawyers can articulate and act on interests that go beyond immediate financial gain. While tax lawyers' short term economic interests have led many of them to engage in activities that undermine the tax system, their long term investment in a special status as gatekeepers of the tax system has helped keep them in alignment with the broader purposes of tax law.
I. The Rise of the Tax Shelter Market
Although aggressive tax planning dates back to at least the 1930s, 21 the tax shelter industry emerged in the late 1970s and early 1980s. Congress effectively eradicated the first wave of tax shelters, which had been promoted primarily by financial advisers to middle income individuals, when it enacted
22
rules that prohibit the use of passive losses to offset regular income in 1986. The corporate tax shelter market survived these reforms and, over the next decade, took off. 23 
20
Tax lawyers themselves divide the world of practice into those who participate in tax shelters and those who do not. See, e.g., Peter C. Canellos, A Tax Practitioner's Perspective on Substance, Form and Business Purpose in Structuring Business Transactions and in Tax Shelters, 54 SMU L. REV. 47, 55-57 (2001) . Anecdotal evidence suggests, however, that established corporate firms, whose own members have been active in bar reform efforts, are involved in much more aggressive tax planning than they were a decade ago. E.g., Braverman, supra note 2. 21 See, e.g., Gregory v. Helvering, 293 U.S. 465 (1935 
A. Abusive Tax Shelters and the Role of Judicial Doctrines
Abusive tax shelters shield income from taxation by exploiting formal dimensions of tax law in ways that are inconsistent with underlying substantive tax principles. By their nature, shelters are not susceptible to precise definition, but tend to share several identifying markers, typically characterized as follows: First, the transaction creates a tax loss through an investment with little financial risk and no significant potential for profit. The absence of any business purpose or significant potential for profit is often apparent from a close examination of the underlying economics of the transaction. Second, the transaction involves a domestic corporation and a tax indifferent party and permits the allocation of income, in excess of economic income, to the tax indifferent party, leaving a loss, in excess of economic loss, to the domestic taxpayer; alternatively, the transaction exploits other structural flaws in the U.S. tax system or discrepancies in the interaction between the U.S. and other systems. Third, the transaction has not been developed for a single taxpayer but has been designed by a promoter to be marketed to Fortune 500 or large, closely-held corporations. Because a shelter's results are at odds with generally understood tax principles and policies, once detected, it is likely to be challenged by the IRS in court or shut down by legislative or administrative action.
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These characteristics are illustrated in a transaction that was successfully • • 25 challenged by the government in ACM Partnership v. Commissioner. This shelter, which Colgate-Palmolive purchased from Merrill Lynch, took advantage of a rule that accelerated taxation of income relative to economic income at the beginning of a transaction, while permitting off-setting deductions later on. By inserting a tax-indifferent party in the transaction, a foreign party not subject to United States tax that functioned to absorb the excess income generated at the outset, the taxpayer sought to take advantage of deductions subsequently available. Although the taxpayer's deductions were technically consistent with the applicable language of the Code, the Court of Appeals for the Third Circuit declined to recognize the transaction, concluding that it lacked a business purpose and had been entered into solely for the tax benefits it would produce.
26
The business purpose doctrine is one of a cluster of overlapping doctrines, dating back to the 1930s, that courts have developed to disallow the tax benefits 24 See DEP'T OF THE TREASURY, THE PROBLEM OF CORPORATE TAX SHELTERS: DISCUSSION, ANALYSIS AND LEGISLATIVE PROPOSALS 11-24 (July 1999) [hereinafter WHITE PAPER] of abusive transactions. 27 These doctrines reflect a purposive approach to interpreting the tax code. Under the substance-over-form and step-transaction doctrines, the IRS has the authority to re-characterize a transaction for tax purposes if the form of a transaction favored by the taxpayer belies its substance. 28 Under the step-transaction doctrine, for instance, the IRS has the power, in certain circumstances, to re-characterize a series of formally independent steps as a single, integrated transaction for tax purposes.
29
The doctrines that have gotten the most play in the tax shelter controversy focus on a taxpayer's purpose in entering into a transaction, and specifically whether the taxpayer has a business purpose. As ACM illustrates, courts will inquire as to whether a taxpayer has a reason-other than the avoidance of federal taxes-to undertake a transaction or series of transactions. 30 Under the economic substance doctrine, a variation of business purpose, a transaction will be recognized for tax purposes if a taxpayer has meaningfully changed its economic position.
The connection between these doctrines, which are typically applied in a manner that contravenes the text of the Code, and Congress's intent in enacting specific tax provisions is not completely clear. 32 One view is that Congress assumes the ongoing relevance of long-standing judicial doctrines when it revises the Code. Under this approach, the doctrines are treated as implicit in 27 See Gregory v. Helvering, 293 U.S. 465 (1935) . 28 See, e.g., ASA Investerings P'ship v. Comm'r, 76 T.C.M. (CCH) 325 (1998) (concluding that foreign partner in transaction was lender to whom gains were wrongly allocated), af 'd, 201 F.3d 505 (D.C. Cir. 2000) ; see also WHITE PAPER, supra note 24, at 46-51.
29 To "step-together" a series of transactions, the IRS must satisfy one of three tests. Under the "binding commitment" test, the IRS has the power to integrate separate steps if the taxpayer was, at the time of the first step, under a binding commitment to proceed with later steps. See, e.g., Comm'r v. Gordon, 391 U.S. 83 (1968) . Under the "end result" test, independent steps will be integrated if the taxpayer intended the end result. See, e.g., King Enters., Inc. v. United States, 418 F.2d 511, 517 (Ct. Cl. 1969) . Under the "interdependence" test, steps will be integrated if the steps were "so interdependent that the legal relations created by one transaction would have been fruitless without completion of the series. " See Am. Bantam Car Co. v. Comm'r, 11 T.C. 397, 405 (1948 ), affdper curiam, 177 F.2d 513 (3d Cir. 1949 ; see also WHITE PAPER, supra note 24, at 50-51. Occasionally, taxpayers are able to invoke the step-transaction doctrine successfully against the government. See, e.g., McDonald's Rests. of Ill., Inc. v. Comm'r, 688 F.2d 520 (7th Cir. 1982) . 30 See, e.g., ACMP'ship, 157 F.3d 231; Goldstein v. Comm'r, 364 F.2d 734 (2d Cir. 1966 ). Mrs. Goldstein sought to shield her winnings in the Irish sweepstakes from taxation by borrowing nearly $1 million at 4% annual interest and purchasing $1 million in Treasury bonds paying 2% annual interest. After she prepaid the interest on the loan, she attempted to deduct the amount against her sweepstakes winnings. The court disallowed the deduction on the grounds that the loan had "no substance or purpose aside from the taxpayer's desire to obtain the tax benefit of an interest deduction. " Id. at the statute, unless Congress has indicated otherwise. 33 Another view is that specific provisions of the Code should be read against the backdrop of the Code as a whole. 34 Under this approach, the fundamental goal of the Code-reflected in its terms, structure, and design-is to tax income minus the cost of generating it. 35 Many provisions of the Code have other purposes-to encourage investment in low income housing for example-but, so long as these other purposes are not at issue, the deductions permitted by the Code should apply only to activities aimed at income generation. 36 Put another way, "it cannot be plausibly supposed that Congress intended to sanction transactions that would have no justification or consequence other than to defeat the tax laws."
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B. The Incentives Governing Tax Shelter Purchasers
During the 1990s, tax departments at many large companies experienced pressure to de-emphasize traditional legal compliance and become profit centers. 38 The value of tax and legal services, like other internal services, had come under scrutiny from corporate management, and taxes emerged as a natural locus to realize savings. Under a basic cost-benefit analysis, purchasing tax shelters made sense financially.
Although the regulatory environment changed with the enactment of the American Jobs Creation Act in 2004, before its passage, the absence of meaningful regulatory impediments encouraged abusive shelter transactions.
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Applicable penalties, which were set at 20%, were likely too low to have meaningful deterrence value. More importantly, in most circumstances, they were assumed not to apply because taxpayers routinely obtained opinion letters from lawyers that served to abate penalties. Substantial understatements of tax 33 See Bankman, supra note 16, at 11-13. 34
See Deborah A. Geier, Commentary: Textualism and Tax Cases, 66 TEMP. L. REV. 445, 459-60 (1993) ; Geier, supra note 16, at 495-502 (1995 liability attributable to investments in tax shelters were not subject to a penalty if the taxpayer could meet the "reasonable cause and good faith" exception contained in § 6664(c) of the Internal Revenue Code. 40 Until recently, under applicable regulations, reasonable cause existed (and the penalty was abated) if the taxpayer reasonably relies in good faith on an opinion based on a professional tax adviser's analysis of the pertinent facts and authorities that unambiguously concludes that there is a "greater than 50-percent likelihood that the tax treatment of the item will be upheld" if challenged by the Internal Revenue Service.
41 Although other provisions could theoretically limit the value of a more-likely-than-not opinion, as a practical matter, an opinion letter from a law firm was believed to protect a taxpayer from exposure to the substantial understatement and other more severe civil or criminal penalties. 42 Apart from this ineffectual penalty scheme, the probability that the IRS would detect that a highly complex financial transaction is a tax shelter was slight. The IRS has not had adequate resources for enforcement. While the number of business tax returns increased between 1996 and 2001, the staff of the IRS was cut, and audits of companies with more than $250 million in assets decreased by 38%. 43 In addition, the typical time frame between the date a corporation filed its tax return and an IRS audit was five years. 44 This lengthy time lag prevented the Service from addressing tax shelter behavior while it was ongoing.
It was also difficult for the Service to discover tax shelters in connection with the returns it did audit. Corporate tax returns typically run into the thousands of pages. Tax shelters, moreover, are complex transactions usually involving types of deductions or credits that can be claimed legitimately. Tax (2003) seemed to impose a strict liability penalty for understatements of corporate tax that are a consequence of shelter investments. The legislative history of § 6664, however, established that the "reasonable cause" exception was still available to the taxpayer in such circumstances. See Bankman, supra note 1, at 1778 n.2. Prior to their recent amendment, the regulations promulgated pursuant to § 6664 required that, to meet the reasonable cause exception, a taxpayer have substantial authority for its position and a reasonable belief that its position more likely than not would be sustained if challenged. Treas. Reg. § 1.6664-4(e)(3) (as of April 2003) . Even if these conditions were met, the IRS was empowered to find that the taxpayer did not have "reasonable cause," if the taxpayer's participation in the shelter lacked a business purpose, if the taxpayer claimed benefits that were "unreasonable" in comparison to its investment in the shelter, or if the taxpayer had purchased the shelter under conditions of confidentiality. Id. Despite this regulatory authority, it was widely assumed that the IRS considered a more-likely-than-not opinion sufficient to abate the substantial underpayment penalty. See Bankman, supra note 1, at 1779. In later years, the IRS became more aggressive in asserting penalties against taxpayers who claimed to have relied on legal opinions. See, e.g., Long-Term Capital Holdings v. United States, 330 F. Supp. 2d 122 (D. Conn. 2004 shelter purchasers had strong incentives not to signal their participation on their returns since, before 2004, the failure to disclose did not affect whether the penalty for substantial understatement of tax liabilities applied.
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C. The Role ofAccounting Firms
Tax professionals had powerful economic incentives to participate in the tax shelter business. Shelter promoters stood to earn very substantial fees. Typically, tax shelters were sold on a "value-added" or contingency fee based on the amount of tax saved. While expensive to develop, a single tax shelter sold to hundreds of clients could earn a promoter tens of millions of dollars. 46 Until recently, no regulations meaningfully inhibited promoters from marketing tax shelters. In addition, promoters assumed that their activities did not expose them to civil or criminal liability. 4 7 Although they were not the only promoters of tax shelters, the big accounting firms were at the forefront of developing the shelter market. Their leadership role resulted from a mix of long-standing and more recent trends. Since the income tax was enacted in the early twentieth century, accountants' primary practice in tax has been to assist clients in the preparation of tax 48 returns. Consistent with an emphasis on return preparation, the dominant interpretive approach of tax accountancy has historically been textualist. ACT OF 1932 (1932 ; see also MONTGOMERY's FEDERAL TAXES (1957) . Montgomery has long been considered the undisputed leader of the field. See, e.g., Charles J. Gaa, Book Review, 37 ACCT. REV. Insofar as the goal of return preparation is to reach the correct calculation of taxable income, it is a service that favors bright-line rules over broad standards. 50 In addition, tax accountancy has traditionally been marked by an antagonistic orientation toward tax that has accentuated its textualist perspective.
1
During the last thirty years, big accounting firms underwent important market and organizational changes that contributed to their eagerness to enter and develop the shelter market. For most of their history, the big accounting firms did not emphasize tax services, but offered them to corporate clients as an ancillary to independent audits, the core service around which they built their reputations.
52 But in the 1970s, the big firms began to experience significant competitive pressures in their audit practices, leading to a steady decline in profitability in this area. 53 At first, firms found a panacea in consulting services, which, by the early 1990s, had eclipsed audit as a source of revenue. 54 With the 54 SMU L. REv. 149, 152-54 (2001) 50 Several historical factors may have contributed to tax accountancy's textualist approach to the income tax laws. In their day-to-day return preparation work, tax accountants have had to deal with the ongoing difficulty of trying to make sense of a complicated set of laws that changed biennially, or even annually, becoming more convoluted with each revision. This challenge created an impetus toward simplifying terms and concepts, at the expense of addressing the varying goals underlying the Code. See, e.g., ROBERT H. MONTGOMERY, FEDERAL TAX HANDBOOK, 1934 -35 (1934 . From the beginning, moreover, there was a fundamental lack of fit between the core concepts of accountancy and their counterparts in tax law. Over the years, methods of computing taxable and financial income continued to diverge, as tax concepts developed to further social and political goals that were foreign to accountancy's aim of measuring income. 65, 67 (1987) . Six years later, non-audit work represented more than 50% of the big firms' total revenues. O'DWYER'S PR SERVICES REPORT, October 1995, at I, cited in BREWSTER, supra note 52, at 180. Over the next ten years fees from audit continued to decline. See Special Report, BOWMAN'S ACCT. REP., Mar./Apr. 2002, at 2-3. rise of consulting, a client-centered sales approach, which focused on the benefits of services to corporate management, took over. 55 Offering "valueadded" services to keep management satisfied became the reigning ethos.
By the late 1990s, the big firms had adapted the consulting approach to tax services. With the financial boom, firms discovered new opportunities to exploit in the tax shelter market. Whereas tax advice had earlier been tailored to the needs of specific clients, firms now turned to the development of tax products that could be sold en masse. This shift was spurred by the availability of value-added fees, which could be fixed at a percentage of a client's anticipated tax savings. 56 Such fees acted effectively as sales commissions, permitting accounting firms to make ever larger profits with each tax product sold.
The largest professional organizations in the world, big accounting firms were able to take advantage of their bureaucratic structure, global reach, and enormous client base to take the lead in the industry. 57 Recognizing the profit potential of tax shelters, firms dedicated substantial organizational resources to development and marketing.
58 Specialized groups were created within firms for the sole purpose of designing new tax products. 59 Rather than serving the individualized needs of clients, tax practitioners in these groups focused on identifying obscure provisions of the Code, new financing devices, and esoteric legal forms that could be combined to develop innovative products. The
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As Mike Brewster emphasizes, this consulting ethos spread to audit services, which was marketed as a tool to yield information useful to corporate managers. See BREWSTER, supra note 52, at 177-79. 56 See Rostain, supra note 46, at 95. The importance of contingency fees in driving the tax shelter market has led one commentator to argue for a broad ban of such fees in tax services. development process was driven by profitability and speed to market.
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Designed to minimize taxes, standardized tax products did not address the specific business goals of clients. These goals had to be identified (or manufactured) after the fact during the sales process to provide the client with a business purpose for engaging in the transactions in question. 61 Once a product was approved, firms engaged in a marketing blitz to sell it.
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During the 1990s, firms intensified their recruitment of tax lawyers. They increased starting salaries to attract recent law school graduates. 63 They also succeeded in hiring many experienced tax partners from corporate firms, offering them substantially higher incomes than they were earning in traditional practice. 64 Between 1997 and 2001, revenue from tax services in the United States grew approximately 20% a year, with increases in the lower double digits in later years. 65 In 1998, the revenue from tax services to the Big Five accounting firms was between 18% and 23% of total revenue, representing between $800 million and $1 billion in revenue to each firm. 66 In 2002, after most of the big firms had divested themselves of their consulting services, revenues from tax services were between 21% and 36%, representing between $1.1 and $1.6 billion. 67 With so much money to be made, second-tier accounting firms, investment banks, and law firms were soon eagerly designing and marketing new tax shelters. Vol. 23:77, 2006 The enforcement environment during the late 1990s failed to discourage tax shelter promoters. Promoter listing and registration requirements were in effect, but the Service did little to enforce them. 69 During the market's heyday, shelter promoters apparently did not observe registration and listing obligations, reasoning that penalty exposure would be significantly lower than the profits to be made from selling tax shelters without disclosing them to the IRS.
"
D. The Role of Outside Legal Advisers
Lawyers who eschewed direct involvement in development and sales were still able to profit handsomely from the tax shelter boom by writing opinion letters for clients. Opinion letters were a sine qua non of tax shelter purchases, 
70
An internal memo released by the Senate Permanent Subcommittee on Investigations during its investigation of KPMG in 2003 illustrates the approach taken to shelter registration requirements by tax professionals at the firm. See Memorandum from Gregg W. Ritchie to Jeffrey N. Stein, May 26, 1998 , Tax Notes Today, 2003 . The memo assumed that the tax product at issue was a tax shelter subject to section 6111 's registration requirements. It nevertheless concluded that the product should not be registered because of the "immediate negative impact on the Firm's strategic initiative to develop a sustainable tax products practice and the long-term implications of establishing a precedent in registering such a product." Id. The memo's author went on to argue that the firm's financial exposure was minimal, other promoters were not registering tax shelters so that registering the product would put the firm at a "severe competitive disadvantage," and the Service had demonstrated a "lack of enthusiasm" for enforcing the registration requirements. Id.
since they were assumed to provide protection against penalties under § 6662.71 A corporate client could satisfy the good faith requirement if it reasonably relied on a legal opinion unambiguously concluding that there was a greater than 50% chance that the tax treatment of the item would be upheld if 72 challenged by the IRS. In recognizing that advice of counsel was a factor in assessing good faith, this provision reflected the traditional concept that a party's reliance on advice of counsel militates against finding that the party willfully violated the law. 73 Under this principle, a lawyer's advice protects a client on the assumption that the lawyer will engage in disinterested and diligent efforts to ascertain her client's legal obligations. With the rise of the tax shelter market, this function was subverted, and opinions served simply as penalty insurance. 74 In shopping for opinions on tax shelters, corporate clients were less interested in the content of an opinion than whether a lawyer was willing to provide one. 75 Regulatory mechanisms failed to deter the proliferation of opinions approving highly questionable transactions. Circular 230, the regulations that govern tax practice before the IRS, did not specifically address more-likelythan-not opinions before 2004.76 The general standards for tax advice in the regulations did not inhibit lawyers from providing opinions for abusive transactions; nor had the American Bar Association enunciated stricter standards.
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Efforts to enforce ethical standards that focused on whether the morelikely-than-not standard had been met were vulnerable to the substantive 71 See 2000) . Section 10.34 of Circular 230 provided, in relevant part, that a practitioner could not advise a client to take a position on a tax return unless the practitioner determined that the position has a realistic possibility of success. Id. § 10.34(a)(1). This standard was defined as having a one in three, or greater, likelihood of being sustained on the merits. Id. § 10.34(d)(1). At the time, the only provision of Circular 230 that addressed tax shelter opinions was section 10.33, which addressed opinions to market shelters to third parties. The ABA's successful effort to convince the Treasury to enact due diligence standards for opinion letters is described infra notes 115-132 and accompanying text. 77 Like Circular 230, ABA Formal Opinion 85-352 prohibited a lawyer from recommending a position on a tax return that falls below "some realistic possibility of success." ABA Comm. on Ethics and Prof 'l Responsibility, Formal Op. 85-352 (1985 ambiguities that pervade this area of law. When well-regarded tax practitioners disagreed about whether particular transactions were abusive, it was difficult to claim that a more-likely-than-not opinion clearly fell below an acceptable threshold. Potential malpractice exposure was also not a meaningful deterrent. Given the ambiguities in this area of the law, it was difficult to argue that an opinion failed to meet the professional standard of care. 7 8 Moreover, a corporate client would encounter difficulty in proving that it had relied on an opinion in entering into a transaction, since corporations typically did not use opinions to evaluate transactions' merits, which had already been vetted by in house tax lawyers, but to avoid penalties. 79 At the height of the shelter market, fees for opinion letters ran into the hundreds of thousands of dollars, with some even commanding $1 million or more. 80 The complexity of the Code, the availability of textualist interpretative approaches, and the powerful economic incentives to reach a positive evaluation led lawyers to issue more-likely-than not opinions for questionable transactions. Under the circumstances, it was not that difficult for a lawyer to conclude in good faith that a tax device, which at first glance may have seemed to have a less than 50% chance of success, after further consideration, had a greater than 50% chance. This lawyer would know too that if she declined to provide an opinion, her client could easily find a lawyer who would. 8 '
With the expansion of the tax shelter market, tax textualism began to gain currency among lawyers as an approach to tax interpretation. 82 Many tax lawyers who went to work at accounting firms designed shelter products that used formal categories in the Code. Lawyers who remained at law firms felt pressure from clients eager to participate in abusive shelters. As a result, many of them provided opinion letters that emphasized how transactions fit within the terms of the statute, eliding the question of whether the transactions had an underlying business purpose or economic substance.
II. The Organized Tax Bar's Role in Law Reform
While individual tax lawyers were reaping substantial financial benefits from tax shelter work, the organized tax bar was involved in law reform initiatives directed at reining in the market. Some participants in the debate 78 See Bankman, supra note 1, at 1782. insisted that no problem existed or, if it did, that it could be adequately addressed by tougher IRS enforcement of existing laws. In contrast, the tax bar argued that abusive shelters posed a significant threat to the integrity of the tax system and embarked on sustained law reform efforts to address the problem.
A. Legislative and Regulatory Initiatives
Abusive tax shelters began to receive systematic attention in the late 1990s.
8 3 During preceding years, Congress and the Treasury had shut down various tax shelters, saving the Treasury tens of billions of dollars. 84 The Treasury had also issued anti-abuse rules targeted to specific provisions of the Code.8 5 On the judicial front, the IRS had won a handful of cases, successfully invoking business purpose and related doctrines to challenge several abusive transactions.8 6 By the end of the decade, however, it was clear that a piecemeal approach, which targeted specific shelters after they came to the attention of government officials, could not address the scope of the problem. In 1999, the Clinton Administration offered a series of legislative proposals with more far-reaching 87 effects. These proposals focused on increasing disclosure by taxpayers, strengthening the penalty scheme, increasing the power of the Service to 91 Prodded by the ABA Tax Section, the Treasury also began to consider revisions of Circular 230 that would include due diligence standards for more-likely-than-not opinions provided in conjunction with tax shelters.
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In subsequent years, the Bush Administration continued to address the corporate tax shelter problem through similar regulatory and legislative initiatives. 9 3 In particular, it focused on strengthening the reporting regime so that the IRS would have systematic information about potentially abusive tax shelters. In 2002, the Treasury issued temporary regulations expanding the categories of transactions subject to the promoter list maintenance and taxpayer reporting requirements under § § 6112 and 6011, which became final in 2003.
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To provide meaningful incentives to disclose, the. Treasury proposed 88 See WHITE PAPER, supra note 24, at 77-112. 89
See Temp. Treas. Reg. § 301.6111-2T (2000) . Because part of the calculus in favor of entering into a tax shelter was the high likelihood of avoiding detection, shelters had typically been covered by confidentiality agreements. These agreements also protected quasi-proprietary rights, which were important in the profitable marketing of tax shelters, given their significant development costs. See Throughout this process, the ABA and New York State Bar Association ("NYSBA") Tax Sections regularly offered comments on the regulatory and legislative proposals under consideration. Both organizations, led by tax lawyers from elite corporate firms in Washington, D.C., and New York City respectively, have long histories of involvement in law reform activities and function autonomously from their parent organizations. 99 During the tax shelter debates, the two groups did not always endorse the same specific recommendations, but each supported reforms that would strengthen standards for taxpayer disclosure to the IRS and provide incentives for tax lawyers to play a gatekeeping function in rendering opinions.
B. The Tax Bar's Support of Increased Disclosure and Penalties
In 1999, the Clinton Treasury sought to expand the disclosures required of corporate taxpayers and increase the penalties for substantial understatement of taxes. The Treasury's proposal required taxpayers to disclose transactions that met certain tax shelter characteristics on their tax returns, via a short form that included attestation by a corporate officer with knowledge of the factual 95 See Prop. Treas. Reg. § 1. 6664-4, 67 Fed. Reg. 79,894 (Dec. 31, 2002 underpinnings of the transaction. 1 0 0 The Treasury also recommended that the substantial understatement penalty under § 6662 be raised from 20% to 40% for reportable shelters that were not properly disclosed. 1 0 1 As the Treasury emphasized, strengthened disclosure rules and penalties would greatly facilitate detection of shelters; they would obviously also create a disincentive for corporate taxpayers to enter into questionable transactions in the first place.'
02
The ABA and NYSBA Tax Sections both favored an enhanced disclosure scheme and concurred that strengthening the penalty scheme was appropriate. In the view of the ABA Tax Section, the most troubling tax shelters depended on questionable facts about the economics of the transaction. In particular, the section was concerned that the purported legality of many abusive shelters depended on dubious representations that they had a business purpose or economic substance, or assertions of other implausible "facts" that brought these schemes within applicable judicially created doctrines.' 0 3 The Section consequently recommended that taxpayers be required to disclose the underlying nature and economic impact of "large" tax shelters and be subject to separate penalties for nondisclosure that applied regardless of whether the shelter was ultimately legitimate. 0 4 In the same vein, the NYSBA Tax Section endorsed a disclosure scheme that would highlight a taxpayer's participation in a tax shelter soon after the transaction had closed and again later on the taxpayer's return. °5 The NYSBA Tax Section also strongly supported increasing the penalty for substantial understatement of tax for undisclosed transactions significantly above the current 20% rate. The Section emphasized that such an increase was necessary for the penalty to act as an effective deterrent. Sax Statement A, supra note 83, para. 13-14. The Section proposed that a "large" tax shelter be defined as a tax shelter under § 6662(d)(2)(c )(iii) that involved more than $10 million of tax benefits in which the potential business or economic benefit is immaterial or insignificant in relation to the tax benefit that might result to the taxpayer from the transaction." Id. at para. 18. The Section urged that the required disclosure include a description of the due diligence performed to ascertain the accuracy of the facts underlying the transaction. Id at para. 13. The Section opposed raising the penalty for corporate tax shelters above 20%. Letter from Paul J. Sax 
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Given that many tax lawyers had been earning large amounts of money facilitating their clients' participation in tax shelters, how should the bar's support of an enhanced disclosure and penalty regime for taxpayers be understood? It is difficult to explain by reference to short-term economic selfinterest. Additional disclosure requirements are likely to generate new business for tax professionals, but it is tax accountants who assist in disclosure compliance, not tax lawyers. One might argue that tax lawyers will profit from new disclosure rules because they will be called upon to interpret the new requirements for their clients. But lawyers would enjoy this benefit regardless of the form that new tax shelter rules took, and new regulations appeared inevitable under any scenario.
Strengthened disclosure requirements and higher penalties for violations, moreover, are antithetical to the interests of clients. Presumably, they prefer the freedom to engage in aggressive tax planning without the risk of discovery and higher penalties. As it turned out, it was the American Institute of Certified Public Accountants ("AICPA"), the leading representative of accountants in the United States, and not the organized tax bar, that took up the cause of clients on this issue. The organization, which is led by representatives of big accounting firms, accepted the need for additional disclosure, but forcefully objected to any increase in penalty, repeatedly citing a taxpayer's "right" to minimize taxes by legal means. 1 0 7 Indeed, the AICPA initially went further, arguing that penalties should be eliminated completely when a taxpayer fully disclosed participation in a tax shelter, even if the tax shelter was subsequently disallowed. 1
08
The organized bar's proposals also appear to be more than a gesture intended to shore up its image. In its positions, the bar went beyond anticipating regulation that was arguably inevitable and offered specific proposals that would make the new regime effective. Both Sections made suggestions about the substance, form, and timing of the required disclosure 108 Id. at para. 99. Had it been adopted, the AICPA's approach would have failed to have any deterrent effect. Simply put, a taxpayer would suffer no downside from engaging in an abusive tax shelter, so long as it was disclosed. At most, a taxpayer that disclosed a tax shelter that was subsequently determined to be abusive would be liable for taxes and accrued interest on the taxes due. When the IRS's willingness to settle at less than full value is considered, a taxpayer's calculus would tip in favor of participating in abusive tax shelters while simultaneously disclosing them. The AICPA later retreated from this position and supported the imposition of additional penalties for failure to disclose a reportable transaction. Letter from Barry Melancon & Robert Zarzar, CEO of AICPA and Chair, AICPA Tax Ececutive Committee, to AICPA Members (Mar. 24, 2003) (on file with author). Despite the fact that disclosure requirements generally produce business for tax accountants, the AICPA's support for increasing such requirements has historically been lukewarm. In 1997, for example, it objected to legislation, subsequently enacted as I.R.C. § 6111 (d), requiring the registration of confidential corporate tax shelters. AM. INST. OF CERTIFIED PuB. ACCTS., COMMENTS ON 1997 BUDGET/TAX LEGISLATIVE INITIATIVES para. 109-11 (1997) , Tax Notes Today, 97 TNT 111-39. Vol. 23:77, 2006 that would facilitate the IRS's detection of questionable transactions.!°9 The bar also argued for increasing penalties. The ABA Tax Section advocated separate disclosure penalties, 110 while the NYSBA Tax Section promoted increased understatement penalties for undisclosed transactions. I 1 I It is unlikely that the organized bar offered its particular proposals as a hollow public relations ploy that it believed would never be enacted. Some form of regulation and legislation was highly probable, and, in the end, Congress imposed disclosure requirements on taxpayers that were very similar to those proposed by the tax bar. Under the American Jobs Creation Act of 2004, a taxpayer faces penalties for failure to disclose a reportable transaction regardless of whether or not the transaction results in an understatement of tax. 112 In addition, a taxpayer that has failed to disclose a reportable transaction that results in a substantial understatement of tax also faces a 30% strict liability penalty."13
C. The ABA Tax Section 's Successful Efforts To Amend Circular 230
Although the ABA Tax Section supported changing the incentives of taxpayers tempted to engage in abusive transactions, most of its energy went to persuading the Treasury to adopt due diligence standards for opinions rendered by lawyers to abate possible substantial understatement penalties under § § 6662
109
Sax Statement A, supra note 83 (proposing clear specific reporting); Tucker Statement A, supra note 83 (same); See NYSBA 1999A COMMENTS, supra note 24, at 894 (suggesting short form filing within thirty days of transaction).
110 Sax Statement A, supra note 83; Tucker Statement A, supra note 83.
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See NYSBA 1999A COMMENTS, supra note 24, at 897. Under the final rules issued by the Bush Administration, taxpayers are required to disclose transactions that meet one of six criteria on their tax returns. Treas. Reg. § § 1.6011-4, 20.6011-4, 25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4, 56.6011-4 (collected at 68 Fed. Reg. 10,161 (Mar. 4, 2003) ). The six types of reportable transactions defined by the regulations were listed transactions, confidential transactions, transactions with contractual protection, certain loss transactions, transactions with a significant book-tax difference, and transactions involving a brief asset holding period. 68 Fed. Reg. at 10,163-64. Under the new regulations, for example, corporations must now report transactions that produce or are expected to produce a loss in excess of $10 million in a year or $20 million in total. See id. Under the book-tax difference provision, certain publicly traded corporations were required to report transactions that produce a book tax difference in excess of $10 million. As of 2003 no separate penalty attached to the failure to disclose a reportable transaction-prior to 2004, such a penalty was beyond the Treasury's statutory authority-but the IRS would consider the omission of a reportable transaction a strong indication that the taxpayer failed to act in good faith, which would bar the penalty relief previously available pursuant to the reasonable cause exception in section 6664(c). See Treas. Reg. § 1.6664-4 (accuracy related penalties); see also supra notes 72-76 and accompanying text (on role of opinion letters under reasonable cause exception); infra notes 137-138 and accompanying text (on proposal to enact strict liability regime). and 6664. As its support for enforceable opinion standards suggests, the organized tax bar sought to affirm tax lawyers' gatekeeping function, and thereby restore lawyers' authority over their clients, which had been severely eroded by the market forces driving the tax shelter industry.l4 Beginning in 1999, the ABA Tax Section advocated adding provisions to Circular 230 that would require due diligence standards for more-likely-thannot opinions. 1 15 At the time, Circular 230 contained no provision specifically addressing legal opinions written to protect clients from penalties.
1 1 6 Rather than attempt to refine the more-likely-than-not standard, the Section focused on the factual representations and legal analysis that underlay opinions, consistent with its view that the most egregious tax shelter opinions relied on dubious factual assumptions about the economics underlying transactions. 11 7 Although the NYSBA Tax Section advocated a strict liability approach that would eliminate the role of legal opinions in abating penalties altogether, it agreed on the need to impose opinion standards if Congress did not adopt a strict liability scheme."18
The ABA Tax Section began to enjoy some success in January 2001, when the Clinton Administration adopted its approach and proposed due 114 See Ronald J. (May 11, 2000) (to be codified at 31 C.F.R. pt. 10) (requesting comments as to whether standards for more-likelythan-not opinions should be added to Circular 230 and standards for opinions used for marketing tax shelters should be revised). Circular 230 had been revised most recently in connection with tax shelter issues in 1984, when section 10.33, which sets out standards for opinions used to market tax shelters publicly to third parties, was added. See Circular 230, 31 C.F.R. § 10.33 (1999). Section 10.33 tracked Formal Opinion 346, issued by the ABA in 1982. Formal Opinion 346, supra note 77. It prohibited an opinion writer from relying on unreasonable factual assertions, but applied only to opinions designed to be included or described in tax shelter offering materials that were publicly distributed. See id. 31 C.F.R. § 10.33(a)(1), (c)(3). 117 See Tucker Statement A, supra note 83, para. 29-36. The ABA Tax Section advocated the introduction of standards for opinion writing that would, inter alia, require lawyers to make reasonable inquiries in connection with the factual representations made by taxpayers, address all applicable law, including common law doctrines, and unambiguously conclude more likely than not that the tax treatment of the item would be upheld if challenged. ABA TAX SECTION 1999 CIRCuLAR 230 REPORT, supra note 92, at 3-4. diligence standards for opinion letters. 119 The proposed regulation applied broadly to any written advice about the federal tax treatment of a tax shelter transaction, defined as any entity, plan or arrangement which had as a significant purpose tax avoidance.1 20 Under the rule, an author of a morelikely-than-not opinion was required to engage in due diligence and could not rely on unreasonable or conclusory factual assumptions. 21 In particular, the rule prohibited a practitioner from relying solely on a client's representation that a transaction had a business purpose or was potentially profitable.
22
Opinions were also required to relate the applicable law to the facts, analyze the material tax law issues, and provide unambiguous conclusions about the federal tax treatment of the transaction. 23 In December 2003, the Treasury again issued proposed rules applicable to tax shelter opinions containing due diligence requirements. 1 24 A fundamental problem with the Treasury's proposals, noted by the organized tax bar and accounting profession, was that they would cover all tax opinions and accordingly imposed onerous and expensive requirements on routine written tax advice. Lawyer and accounting groups offered different solutions. The ABA Tax Section took the position that the opinions subject to the requirement should be limited to those specifically intended to provide protection from substantial underpayment penalties under § 6662.125 Taking a similar tack, the NYSBA Tax Section endorsed an "opt-in" rule under which 119 See 66 With the Treasury's enactment of the ABA Tax Section's proposal in 2004, legal opinions that are offered to provide penalty protection now fall under the jurisdiction of the IRS, which has authority to sanction lawyers for violations. 128 Adopting the tax bar's approach, the Treasury's final rules cover a broad range of written advice, including opinions offered in connection with listed transactions or whose principal purpose is tax avoidance; and morelikely-than-not and marketing opinions offered in connection with transactions with a significant purpose of tax avoidance. 1 29 To narrow its potential scope, the rule includes an "opt-out" provision, under which a more-likely-than-not opinion is covered unless its author prominently discloses that the advice is not intended to be used to avoid penalties. the ABA Tax Section, the final rule requires opinion writers to make reasonable inquiries into the underlying facts of transactions and prohibits them from relying on unreasonable factual assumptions or representations. Opinion authors must also relate applicable law to the facts, evaluate all significant federal tax issues, and provide an overall conclusion as to the appropriate tax treatment of the transactions.131
The tax bar's five year campaign in favor of due diligence requirements is difficult to explain based on the conventional views of bar activities. Due diligence obligations do not further either the bar's interests or those of its clients. For clients, a regime that permits them to obtain opinion letters from lawyers based solely on representations that transactions have economic substance is clearly preferable to one in which lawyers must satisfy themselves that transactions do in fact have economic substance before issuing opinions. One might argue that due diligence requirements will benefit lawyers by increasing the price of legal opinions. Due diligence takes time, which costs money. The tax bar, however, did not seek broad application of due diligence requirements to encompass routine tax advice. To the contrary, it insisted that the requirement cover only opinions provided in connection with tax shelters.
132
In addition, the increase in fees from due diligence in connection with covered opinions may be offset by the numerous occasions in which clients will be deterred at the outset from engaging in transactions that have no business Treasury's choice of an "opt-out" approach provoked a strong reaction from the bar because it entailed placing detailed legends that had to be "prominently displayed" on all written tax advice. See The final rules adopted by the Treasury did not provide an opt-out option for opinions relating to transactions whose "principal purpose" was tax avoidance. See 31 C.F.R. § § 10.35(b)(2)(i)(B), (c)(3)(v)(2) (2005) . In response to the tax bar's concern that transactions with a principal purpose of tax avoidance were often contemplated by the Code, see Letter from David P. purpose or economic substance. Tax practices that earned hundreds of millions of dollars issuing boilerplate opinions on abusive transactions are likely to disappear, as it is doubtful that the fees lawyers in these firms can make from additional due diligence would compensate for the lost earnings.
33
A skeptic might still argue that the bar's support of due diligence requirements is a type of rent-seeking by the "ethical" segment of the bar to recapture the market for opinions it had lost to practitioners willing to provide opinions on abusive transactions. As an explanation, however, the rent-seeking hypothesis is not very helpful. From the perspective of maximizing financial self-interest, it made more sense for ethical lawyers to abandon their qualms and join their less ethical counterparts who were earning substantial incomes from their opinion practices, rather than go through the lengthy exercise of seeking the imposition of more stringent requirements. That leaders of the tax bar failed to take this route suggests that they had a stake in restoring ethics standards in opinion letters. An economic maximization model does not adequately explain this stake.'
34
To understand the stakes involved, it is necessary to explore how due diligence obligations alter tax lawyers' relationships with government and clients. In persuading the Treasury to adopt a due diligence requirement where previously there was none, the tax bar departed from the legal profession's traditional conception of professional independence. Under this conception, lawyers exercise discretionary expert judgments free from client or governmental interference.' 35 In supporting due diligence, the tax bar recognized that lawyers' authority over their clients had been significantly eroded by the tax shelter market. To reclaim this authority, lawyers have to relinquish an important dimension of discretionary judgment to the state. With the due diligence requirement, lawyers can no longer decide for themselves how far to probe into their clients' representations. By enlisting the Treasury as an outside regulatory authority, the tax bar acknowledged that whatever norms of professional independence once underlay the application of tax expertise, these norms alone can no longer counteract the distorting effects of market forces.
Even as the rule supported by the tax bar cedes authority to the IRS, it strengthens the independence of tax advisers vis-A-vis their clients. Because opinion writers will be subject to sanctions in connection with a broad class of transactions, these lawyers will have to insist that clients provide a reasonable business rationale before issuing an opinion that offers penalty protection for a transaction. By delegating to tax advisers the function of policing the economic 133 See supra notes 81-82 and accompanying text. 134
Nor can the bar's support of due diligence be dismissed as an empty gesture intended to improve the tax bar's image. It was, after all, an initiative that originated with the organized bar and that will have significant consequences for tax opinion practice.
135 See Robert W. Gordon, The Independence ofLawyers, 68 B.U.L. REv. 1,6(1988) .
basis of their clients' transactions, moreover, due diligence obligations deter clients from engaging in the most aggressive transactions.
D. The NYSBA Tax Section's Endorsement of a Strict Liability Regime
While supporting the ABA Tax Section's push for due diligence standards, the NYSBA Tax Section favored a more extreme makeover, arguing for a shift to strict liability for taxpayers who engaged in tax shelters that resulted in substantial understatements of tax. Just as the ABA Tax Section's support of due diligence is difficult to square with pure self-interest, so is the NYSBA Tax Section's advocacy of strict liability. Like the due diligence requirement, strict liability attempts to reaffirm the authority of lawyers over their clients, but does so indirectly, through market competition. Whereas due diligence works by altering the incentives for lawyers, which in turn alter the incentives for clients, a strict liability strategy affects incentives in the other direction. Strict liability neutralizes the protective effects of legal opinions, thereby putting the burden of avoiding abusive tax shelters squarely on taxpayers, who will be induced to seek out legal advice that is knowledgeable and conservative.
In its Fiscal Year 2000 Revenue Proposals, the Clinton Administration proposed that Congress abolish the "reasonable cause" exception for accuracyrelated penalties for transactions attributable to corporate tax shelters.
1 36 Under this proposal, a corporate taxpayer would no longer be able to avoid the penalty for a substantial understatement of income tax due to a corporate tax shelter by claiming that it had relied on the advice of counsel. The Administration also proposed to increase the substantial understatement penalty to 40%, calculated based on the amount of the understatement, if the taxpayer failed to disclose the tax shelter, as required under the proposed legislation. If the taxpayer disclosed the shelter, the penalty would remain at 20%. 137 The NYSBA Tax Section embraced this approach, calling it a "radical" reform that would alter the calculus of corporate taxpayers deciding whether to engage in tax shelters. 
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See id. at 95. In the following year, the Administration modified this proposal so that strict liability would apply only to undisclosed corporate tax shelters. For shelters that were disclosed, a taxpayer could obtain abatement of the 20% penalty under a strengthened reasonable cause exception. While acknowledging the traditional principle that clients are entitled to rely on advice of counsel, the NYSBA Tax Section recognized that the conditions on which it was premised-a client consulting a lawyer in good faith to determine its legal liabilities--did not hold. 139 As the section noted, the tax "dialogue" between lawyer and client had become distorted, focusing on whether a lawyer would render an opinion rather than on the underlying merits of the transaction.
14 In the NYSBA Tax Section's view, an important benefit of strict liability would be to restore the importance of well-reasoned tax advice in client decision-making.' 4 ' Strict liability would alter the incentives for seeking legal advice, which would, in turn, alter the advice that was given. Since clients would be unable to purchase penalty protection, they would seek the best legal advice, which lawyers would be motivated to provide. By creating a market for well-reasoned legal advice that addressed the legal merits of a transaction, a strict liability regime would strengthen lawyers' capacity to dissuade clients from entering into abusive tax shelter transactions. 1 42 Although not mentioned by the NYSBA Tax Section, a shift to strict liability would also render tax lawyers more vulnerable to malpractice claims, particularly by corporate clients. Under the previous regime, a corporate client would have had difficulty proving that it relied on a lawyer's advice in entering into the transaction, having obtained the lawyer's opinion for penalty protection only. 143 Under strict liability, a taxpayer is motivated to consult a tax adviser to obtain substantive legal guidance. If the lawyer's advice turns out to be wrong
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NYSBA 1999A COMMENTS, supra note 24, at 892. Professor Calvin Johnson argued that "giving a corporation an immunity from penalty if it has a reasonable basis or substantial authority for its reporting position will mean that the corporation will not try hard enough to predict real outcomes of the case.... [It] is a bit like scoring football games by the number of good tries or reasonable efforts. Scoring by touchdowns accomplished seems to encourage each side to try harder." Calvin H. Id. The NYSBA Tax Section has taken the position that it favors strict liability for purposes of the substantial understatement penalty but not for "mere disclosure" failures. See Letter from Andrew N. Berg, Chair, Chair, NYSBA Tax Section, to Hon. Charles E. Grassley & Hon. Max Baucus, Senate Finance Committee (Oct. 22, 2003) , available at http://www.nysba.org. Disclosure provisions are intentionally over-inclusive, covering a broad swath of transactions with the characteristics of tax shelters, many of which will turn out to be legitimate transactions. In the Tax Section's view, a taxpayer who inadvertently fails to disclose a non-tax motivated transaction that falls within one of the categories of reportable transactions should be able to invoke the reasonable cause exception. Strict liability should apply, on the other hand, when the taxpayer would lose on the underlying merits of the transaction. See on the merits, a taxpayer will have a greater likelihood of success in a subsequent malpractice action. The NYSBA Tax Section's approach is reflected in the American Jobs Creation Act of 2004, which abolishes penalty protection for opinion letters in connection with reportable tax shelters that are not properly disclosed and are later found to be abusive. 144 Taxpayers who fail to disclose such transactions can no longer avail themselves of the reasonable cause exception under § 6664 and are subject to a 30% penalty.1 45 Taxpayers who properly disclose reportable transactions that turn out to be abusive continue to be subject to a 20% penalty, which they can avoid under a more stringent reasonable cause exception. Taxpayers can avoid the penalty if they can establish that they had substantial authority for the claimed tax treatment and reasonably believed that the claimed tax treatment was more likely than not the proper tax treatment at the time the return was filed.
14 6
As with due diligence, economic self-interest does not satisfactorily explain the NYSBA Tax Section's support of strict liability. Such a regime is certainly not in the interests of clients who can no longer avoid penalties by claiming that they relied on their lawyer's advice. Nor can the bar's support be construed as purely symbolic: The shift to strict liability will have a dramatic effect on opinion practices. Such a regime, moreover, does not maximize individual lawyers' economic interests. As noted above, tax lawyers are able to make more money when letters provide penalty protection.
147
Strict liability, like due diligence, reinforces tax lawyers' authority over their clients. Placing the risk of error on taxpayers creates a market for knowledgeable and cautious opinions. As the NYSBA Tax Section   144 The Bush Administration sought to impose strict liability through administrative (2005) . The new statute also requires that any opinion relied upon by a taxpayer to establish reasonable belief be from an advisor who does not derive significant income from designing or marketing the transaction at issue and not contain unreasonable factual or legal assumptions or representations. I.R.C. § 6664(3)(B) (2005) . 147 Like the organized bar's support of due diligence, the NYSBA Tax Section's support of strict liability could be argued to be a form of rent seeking, but this view again leaves unexplained the actions of the reform-minded lawyers who had incentives in the prior regime to issue opinion letters risk free.
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Sheltering Lawyers emphasized, with strict liability, "a greater premium will be placed on receiving the most thoughtful and accurate legal advice, not the most aggressive.,
E. The Tax Bar's Resistance to Codifying the Economic Substance Doctrine
In contrast to its support for most of the major governmental initiatives targeted at abusive tax shelters, the organized bar has expressed strong opposition to the proposal, raised intermittently since the late 1990s, to codify the economic substance doctrine. One of the more controversial strategies targeted at corporate tax shelters, the proposal initially appeared in the Clinton Administration's 1999 proposals. 149 At first receptive to the idea of codification, the Bush Administration eventually decided against pursuing it. 150 Despite this lack of enthusiasm, proposals to codify the economic substance doctrine have surfaced recently in several bills pending before Congress.' 51 The organized tax bar has based its resistance on the argument that a statutory formulation would supplant and confuse existing judicially created doctrines.
In its 2000 Fiscal Year Revenue Proposal, the Clinton Administration proposed broadening Internal Revenue Code § 269, a provision that authorizes the IRS to disallow tax benefits from certain acquisitions whose principal purpose is the evasion or avoidance of federal income tax. The proposal would have permitted the IRS to deny benefits in "tax avoidance" transactions.
1 52 The avoidance" transactions were defined as transactions in which the reasonably pre-tax profit of the transaction (determined on a present value basis) is insignificant compared to the tax benefits achieved in the transaction. The proposal also anticipated that it would also cover "certain transactions involving the improper elimination or significant reduction of tax on economic income." Id. at 96.
NYSBA Tax Section objected on the grounds that it greatly expanded the power of the IRS without providing sufficient guidance. According to the section, granting such broad authority to the Service without direction from Congress, in the form of "substantial legislative background and history," created "significant potential for mischief.' '153 Such a broad provision, furthermore, gave little guidance to taxpayers as to what sorts of transactions would be disallowed, undercutting any deterrence value of the provision.
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The Section's most serious concern, however, was that the proposal put at risk the judicially created doctrines that had developed to curb abusive transactions. In the Section's view, a "super-section 269" could interfere with the development of law in this area by supplanting current law and requiring the development of new law to make "the required, highly nuanced distinctions between transactions." 155 The Section emphasized that "[it] could be selfdefeating if a super-section 269 provision replaced such law and, in effect, a body of interpretative cases had to develop anew to address corporate tax planning.'
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When the Treasury recast the proposal as a "codification" of the economic substance doctrine the following year,' 57 the Section reasserted its faith in judicial doctrines over codification. According to the Section, economic substance could not be formulated as a statutory rule. 158 The Section "did not think it possible... to devise a sequence of abstract words that distinguishes abusive tax-motivated transactions from other transactions."' 59 As the Section observed, the doctrine is fundamentally a doctrine of statutory interpretation founded on a purposive view of the Code. The first and foremost issue in applying the doctrine, consequently, is whether the taxpayer is seeking tax benefits under circumstances in which Congress did not intend for such benefits to be available. If the tax results were of the sort contemplated by Congress, then the transaction would not be deemed abusive. According to the 153 See NYSBA 1999A COMMENTS, supra note 24, at 898.
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Id.
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Id. at 899. 156
Id. The Section suggested other possible approaches, including a strategy that singled out certain classes of transactions, such as the loss generator at issue in the ACMcase. Id. at 899-900. 157 See ADMINISTRATION'S 2001 REvENUE PROPOSALS, supra note 100, at 126. Under the Treasury's proposal the tax benefits from transactions were to be disallowed if the "reasonably expected pre-tax profit" was insignificant relative to "the reasonably expected tax benefits." Id. In financing transactions, tax benefits would be disallowed if the present value of the tax benefits to the taxpayer to whom the financing was provided were significantly in excess of the value of the pre-tax profit or return of the person providing the financing. Id. section, this inquiry is based on considerations that cannot be translated into a broad objective formula, but depend on the facts of the case and the particular statutory provision at issue. 160 The Section insisted that if the Treasury decided to pursue codification, congressional purpose needed to be incorporated into the statute.
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The NYSBA Tax Section has sounded a similar refrain in response to subsequent congressional proposals to codify the doctrine, which seek to improve on the Clinton Administration's first attempts' 62 In the most current version, a court will disallow a transaction for lack of economic substance if the court determines that the doctrine is "relevant" to a transaction unless a taxpayer can establish that: first, the transaction changes in a meaningful way (apart from federal tax effects) the taxpayer's economic position; second, the taxpayer has a substantial non-tax reason for entering into the transaction; and, third, the transaction is a reasonable means of accomplishing that purpose.
163 If a transaction is disallowed, the taxpayer faces penalties that vary depending on whether the transaction has been properly disclosed. 164 According to Congressional proponents, the purpose of this legislation is "to clarify for the courts the appropriate standards to use in determining whether a transaction has economic substance."' 65 In particular, codification would eliminate the apparent lack of uniformity among courts as to whether a conjunctive testrequiring economic substance and business purpose-or a disjunctive testunder which one or the other might be sufficient-is applied.' 66 Codifying the doctrine would also clarify that in transactions that a taxpayer claims are profit driven, the profit must be more than nominal. When a taxpayer relies on profit potential to establish economic substance, it must show that the present value of the reasonably expected pre-tax profit from the transaction is substantial in relation to the present value of the expected tax benefits and the reasonably expected pre-tax profit exceeds a risk-free rate of return. Fees and foreign taxes, for purposes of determining pre-tax profit, are treated as expenses. 164 See, e.g., CARE Act § 662B; Tax Shelter and Tax Haven Reform Act § 303. 165 S. REP. NO. 108-11, at 78 (2003) . 166 Id. Under the ABA Tax Section's position, the case law does not contain inconsistent approaches. Courts have required either business purpose or economic substance, unless the Code provision expressly required business purpose in addition to economic substance. See Letter from Herbert N. Beller, ABA Tax Section, to Hon. Charles E. Grassley & Hon. Max Baucus, Senate Finance Committee, (April 23, 2003 ), Tax Notes Today, 2003 167 Id. The bill rejected the approach taken in the Toyota World, Compaq, and IES Industries cases, which required an objective determination of whether a reasonable possibility of pre-tax profit existed apart from tax benefits. See STAFF OF JOINT COMM. ON TAXATION, 108TH CONG., DESCRIPTION Despite these attempts to refine the approach, the NYSBA Tax Section remained unconvinced. In response to one proposal in 2002, the Section insisted that the doctrine "embodies a fluid, fact specific inquiry into the purpose and effect of numerous different kinds of transactions and events. Distilling that inquiry into a specific statutory test could rob the doctrine of the flexibility that gives it strength, or could prove a meaningless exercise." 168 Even if Congress were able to provide objective markers for transactions that lacked economic substance, a "fact-intensive case-by-case" inquiry would still be necessary, with the attendant risk that fact-finders would "articulate their standards and conclusions in varied and perhaps inconsistent ways."' 169 A year later, the Section reaffirmed its conviction that "courts are uniquely well suited to make the [necessary] determinations and apply the correct standard in the particular situation before them."'
The ABA Tax Section was initially more sanguine about the prospects for codification. According to the Section, a "clarification" would reaffirm the importance of the doctrine to counter the unsound interpretations of the code on which tax shelters depended. 171 Under the Section's approach, Congress would not attempt to define the doctrine or specify when it was relevant-issues that the Section believed were best left to the courts. Instead, the Section's "relatively modest" proposal was that, contrary to the advice that certain practitioners were giving to clients, "Congress confirm that de minimis non-tax benefits will not sustain a tax motivated transaction." 172 When the more sweeping ambitions of codification proposals became apparent, however, the Section changed tacks, arguing that the proposed formulations could not capture the nuances of the doctrine and that, in any case, no short formulation would work. 173 Echoing the NYSBA Tax Section, the ABA Tax Section urged that both the decision of whether the doctrine applies in the first place and how it should apply in any particular context should be left to the courts. Codification, it worried, would "encourage the IRS and the courts to focus too much on vague and subjective considerations rather than precise questions of statutory interpretation and legislative purpose essential to the functioning of a statutory system." 174 Over the years, the organized tax bar has engaged in a sustained attack on codification, which, like its other positions, is difficult to understand in terms of the short-term interests of lawyers or clients. Tax lawyers will not earn public relations points from opposing codification, nor are lawyers' financial interests hurt by codification. To the contrary, a new provision of the tax code with such broad import would likely increase the demand for lawyers' services. It may be that clients prefer the uncertainty flowing from judicial doctrines (which they know) over the uncertainty of a new provision (which they do not know), in which case the tax bar would be advancing client interests in resisting codification. But the vehemence of the bar's opposition would seem to be out of proportion to an apparently weak preference. In any case, it does not make sense to give weight to client preferences here, when they played no role in the bar's strong support of other measures to curtail abusive tax shelters.
Given the organized tax bar's support of other initiatives, why has it been so adamant in resisting codification? In the last Part of this Article, I argue that the bar's anti-codification stance is a piece of its broader goal to reassert the authority of traditional tax expertise, which has been eroded by the proliferation of tax shelters and the textualist approach to interpretation on which those shelters are based.
III. Reaffirming the Professional Authority of Elite Tax Lawyers
As I have argued, it is implausible to explain the organized tax bar's support of reform in terms of its members' or clients' financial interests. Had elite tax lawyers been intent on increasing their or their clients' incomes, they would have done better to jump into the tax shelter market whole-heartedly and oppose initiatives to reign it in. Embracing textualism as an approach to tax interpretation would have provided excellent cover. This approach would have authorized tax lawyers to provide legal opinions on questionable transaction. It would also have produced arguments for opposing reforms.
Instead, the organized bar adopted a different route. As I argue in this Part, the bar's arguments in the tax shelter debate reflect an agenda grounded in a specific view of professional authority. In its law reform activities, the bar is seeking to restore the importance of tax expertise based in judicial doctrines.
for purposes of showing that a transaction had economic substance, would be changing the current law. Id. at para. 31. 174 Id. at para. 13-14.
These doctrines, and the expertise to which they give rise are premised on the distinction between legitimate economic activity, which is assumed to be a social good, and pure tax planning, which is not. In privileging traditional tax expertise, the bar's initiatives reinforce the role of lawyers to police this normative boundary and thereby affirm the status of tax lawyers as guardians of the tax system. Not only do these initiatives empower tax lawyers vis-A-vis their clients, as suggested above, they also confer power on elite tax lawyers, as against other tax practitioners, to dictate the substance of tax law expertise in the shelter context.
A. Courts, Tax Lawyers, and Tax Expertise
The growth of the tax shelter market eroded tax lawyers' professional authority, which was grounded in their expertise in judicially created doctrines. In their daily dealings with clients, tax lawyers experienced the downgrading of their expertise, as clients offered significant financial inducements to procure opinion letters that legitimated questionable transactions. Clients were not interested in the substantive advice that tax lawyers had to offer, but sought opinions only in order to deflect possible penalties. Moreover, as increasing numbers of tax practitioners became involved in designing, promoting, and providing letters on abusive transactions, textualist readings of the Code, which focused on its terms and categories, spread and gained currency. To reassert tax lawyers' authority, the organized tax bar supported measures that privileged their expertise in the case law. By the same logic, the bar objected to codifying the economic substance doctrine because codification risked weakening the central function of courts to elaborate purposive approaches of interpretation through cases.
In resisting codification, the tax bar invoked a traditional argument for the superiority of judicial over other forms of elaborating law. The development of detailed factual records through adversarial processes allows courts to scrutinize the specific claims made by taxpayers and the IRS and to assess them in light of congressional intent. Furthermore, because their decision-making is incremental, courts have the flexibility to adapt doctrine to changing business arrangements. Because courts engage in a "fact-sensitive, contextual analysis," they are particularly well equipped to articulate the line between legitimate business arrangements, which further Congress's purpose, and sham transactions.
175 According to the organized bar, these attributes render courts particularly well-suited to furthering the fundamental goals of the income tax. Courts are accordingly the primary locus for the development of tax law.
The bar's support of due diligence requirements, which delegate a gatekeeping role to tax lawyers, is informed by the bar's view that tax expertise emanates from courts. Tax lawyers are appropriate gatekeepers because they 175 See N.Y. STATE BAR ASS'N TAX SECTION, supra note 170.
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enjoy in-depth knowledge of cases. This knowledge allows lawyers to distinguish transactions that have economic substance or business purpose from those that do not. 176 Due diligence obligations thus affirm a particular understanding of tax law expertise rooted in judicial doctrines, specifically in the purposive doctrines that have arisen to disallow abusive tax shelters. By according value to case law expertise, due diligence obligations strengthen elite tax lawyers' professional authority, not only over clients, who must satisfy their lawyers that their transactions have a business purpose, but also in relation to other tax practitioners, who have less facility with purposive modes of interpretation.
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The shift to a strict liability regime operates in a similar manner. Like due diligence, strict liability reinforces the role of tax lawyers as gatekeepers of the tax system and the importance of case law in fulfilling this role. Under strict liability, clients considering whether to enter into shelter transactions will seek out those lawyers who can distinguish tax-favored arrangements that will be upheld by courts from those that will not; that is to say, those with facility with business purpose, economic substance, and other relevant doctrines. In creating a market for a "well reasoned" advice, strict liability affirms the authority of knowledgeable tax lawyers to dissuade clients from entering into overly aggressive transactions. It also confers a competitive advantage over practitioners less expert in the application of judicial doctrines.
At the same time that the organized bar's positions affirm the authority of judicially-based tax expertise, they also reinforce a normative valuation of meaningful business activities over pure tax planning. Put differently, the professional ideology of the tax bar-the account it offers of the role of lawyers in the tax system-is itself premised on a specific conception of tax law. This conception accepts as fundamental the goal of taxing income minus the cost of generating it and the related goal of permitting deductions only for activities aimed at generating income. 1 78
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A hallmark tax of law expertise is "to know economic substance when you see it." This capacity is reinforced by the corporate firm context in which traditional practitioners typically work. According to one lawyer, general corporate practice confers significant epistemic advantages: "I enjoy being part of a sort of multi-subject legal practice. 
B. The Distinction Between Business Activities and Pure Tax Planning
Underlying the bar's objection to codification is adherence to a particular normative account of the tax code, In this account, the tax code privileges meaningful economic activity, and disfavors tax planning for its own sake. This distinction drives the bar's preference for courts as decision makers. Courts are especially well suited to make this distinction, because they can examine specific transactions in great detail to determine whether they are genuine business deals or planning devices.
This normative distinction also informs the ABA Tax Section's support of law reform initiatives that emphasized the economics of transactions. With regard to taxpayer disclosure obligations, the Section argued that taxpayers should be required to reveal the underlying nature and economic impact of shelter transactions. 179 In the same vein, the Section advocated due diligence requirements because they would require lawyers to ascertain whether transactions had actual business purpose or economic substance., In each instance, the challenge was to develop mechanisms that would permit business enterprise to go forward while deterring tax planning for its own sake.
The same normative orientation is apparent in the NYSBA Tax Section's approach. In advocating for increased obligations for taxpayers and their lawyers, the Section was indifferent to the risk that these reforms would deter legitimate tax planning. As the Section recognized, the measures it favored would discourage transactions that might well be upheld by courts under current law. 181 The Section was not particularly troubled by this result. It noted that tax policy has to take into account the "inherent imperfections" of the tax system. From this perspective, transactions that are motivated solely or primarily by tax avoidance represent an inefficient use of resources and are therefore appropriately deterred.1 82 Contrast the position of the AICPA. Consistent with its textualist approach to interpreting tax law, that organization deployed a rhetoric that treats tax planning as a legal entitlement. Throughout the tax shelter debate, it underscored the "right" of taxpayers to engage in tax minimization for its own sake. For example, in opposing strengthened disclosure requirements, the association emphasized that "it supports and defends the right of taxpayers to arrange their affairs to minimize the taxes they must fairly pay."' 3 According to the AICPA, a corollary of this right is that taxpayers are entitled to have a clear demarcation between abusive tax shelters and legitimate transactions written into law. This was the basis for its opposition to increased penalties: "Extraordinary sanctions [sanctions above 20%] should not apply in areas that are difficult to distinguish from the normal exercise of a taxpayer's right to keep taxes at a legitimate minimum level.' 84 In the same vein, although the accounting organization has recognized a place for the business purpose doctrine, it has argued for a narrow, clearly delineated reading of its requirements.1 85 Whereas the organized accounting profession treats tax law as a series of rules that sharply delineate the realms of illegal tax evasion and permitted tax avoidance, the organized tax bar's proposals suggest a different conception. In the tax bar's view, no set of specific rules is sufficient given the varying and sometimes conflicting goals of the Code. A wily taxpayer will always find a way of avoiding taxes via tax-favored transactions. According to the bar, if Congress's basic aim to tax income and provide deductions solely for income generating activities is to be realized, tax rules need to be supplemented with a set of flexible, fact-specific doctrines
In arguing for flexible doctrines over bright-line rules, tax lawyers are not only insisting on a normative line between meaningful business activity and pure tax planning, they are also affirming their claim to be gatekeepers of the tax system. They assert this claim in two different arenas. In the public debate on law reform, the tax bar's arguments reinforce the view that the positions of the bar should be accorded deference because tax lawyers have an in-depth understanding of the goals and imperfections of the tax code. In their representation of private clients, tax lawyers can invoke their expertise in the application of judicial doctrines to advise clients as to which transactions are legitimate and which are not.
In contrast, the accounting profession's preference for bright line rules fits with accountants' emphasis on tax minimization. Such rules permit the delineation of limited spheres of proscribed activity outside of which all activities are permitted. This view is of a piece with the claim that taxpayers have a "right" to minimize their taxes and that accountants should help taxpayers to realize that right. Nowhere does the organized accounting profession evidence a concern that if every taxpayer were successful in asserting the "right to minimize taxes," no taxes would be paid.
C. Ideological Stakes
If the organized tax bar is not directly seeking to further tax lawyers' or clients' financial interests, what are the interests advanced by their positions? To address this question, it is useful to invoke Pierre Bourdieu's account of a "field." The concept of a field highlights the relational dimensions of social life. 86 In a legal field, actors and institutions compete "for monopoly of the right to determine the law."' ' 87 Following a Bourdieuian approach, tax law is a field in which tax practitioners vie over the authority to dictate the substance of tax law expertise. The proliferation of tax shelters threatened the authority of tax expertise framed around purposive modes of interpretation.' 88 Economic incentives created by the regulatory regime in force undermined the value of traditional expertise. Textualism, which legitimized abusive transactions, gained credence as the importance of judicially based doctrines declined.
Through their organized bar activities, elite lawyers argued for initiatives that would reaffirm the primacy of judicially created doctrines. In so doing, they upgraded the value of their own expertise. On one level, the tax bar's initiatives can be viewed as maneuvers to suppress competition from other tax practitioners-the "tax shelter" bar-which had gained market power by designing, promoting and providing opinions that legitimated abusive tax shelters. In the competition over the field of tax, elite tax lawyers have reasserted their authority, in the face of competition from proponents of textualism, to define the terms in which the field is constituted. In so doing, they have also reclaimed the economic advantages of possessing traditional expertise and diluted the benefits of textualist approaches.
On a deeper level, the organized bar's initiatives can also be read as an attempt by its own members to rein themselves in. As the market for tax shelters expanded, the path of least resistance was to participate. In the confines of their private offices, tax lawyers felt intense pressure to provide clients with opinions on questionable transactions. The activities of the organized bar offered a space for the same lawyers collectively to resist these pressures. In the law reform arena, tax lawyers could support initiatives that strengthened their capacity to resist. On this view, the tax bar's initiatives were a Ulyssean strategy: Tax lawyers tied their own hands, so they could resist the siren song of the tax shelter business.
The organized tax bar's reforms bestow power on elite tax lawyers in their relationships with their clients and in the market for tax advice. To legitimate the power of tax lawyers-to couch it in terms of professional authority-the bar has had to anchor its claims in the normative distinction between genuine business activities and tax planning for its own sake. Thus, to assert the value of its own expertise, the tax bar has affirmed the normative framework that underlies the income tax. Put differently, the long-term economic and reputational benefits that flow from the bar's reforms help keep tax lawyers in alignment with the underlying purposes served by the tax system. By pursuing initiatives that affirm their status as gatekeepers, tax lawyers end up doing well and doing good at the same time.' 89 IV. Conclusion: Sheltering Lawyers
The end of the twentieth century saw the rise of a substantial market in abusive corporate tax shelters. Big accounting firms, historically predisposed to tax textualism through their return preparation services, took advantage of their size, organization, and tax expertise to launch a highly lucrative industry in standardized tax minimization strategies. Investment banks, law firms, and second-tier accounting firms followed their lead. Individual tax lawyers, drawn by financial incentives, were soon deeply implicated in all aspects of the tax shelter industry.
While individual lawyers were under strong market incentives to participate in tax shelters, the organized tax bar itself responded by supporting law reform initiatives directed at curbing the market. The organized tax bar's positions illustrate the ambivalent relationship that professional projects can have to the market. Professional ideologies are typically antagonistic to a purely business orientation and at odds with immediate economic interests. But by strengthening the authority of expertise, professional ideologies may also increase the demand for professional services. In the case of tax practice, the bar's reforms reinforce tax lawyers' professional power by aligning the lawyers' interests with the goals of the tax system.
Many factors undoubtedly influence the extent to which lawyers ascribe to professional ideologies that, while affirming the lawyers' authority, require 189 See generally FREIDSON, supra note 18, at 197-222 (discussing the "soul" of professionalism").
them to forego short-term economic benefits. At the most fundamental level, though, lawyers participate in law reform insofar as they construct a professional identity around being lawyers, as opposed to consultants or legal information specialists. This consideration suggests the necessity of attending more broadly to the institutions that shape professional ideology, including professional associations, law schools, and perhaps most important, the organizations in which lawyers work. The evidence provided by the activities of accounting firms in the tax shelter industry and of lawyers at these firms suggests that lawyers working in such an environment may be less inclined to view themselves as lawyers with obligations to the legal system.'° On the other side, the depth of investment by lawyers from corporate firms in the tax bar's reform efforts suggests that practice in traditional firms, organized around serving individual clients' legal needs, may reflect and reinforce professional commitments, including participation in law reform activities.191
190 It is not clear how strongly lawyers who work in accounting firms identify with the legal profession. For example, in an apparent effort to avoid the charge that they are engaged in an impermissible multidisciplinary practice, tax lawyers who joined accounting firms during the shelter heyday insisted that they did not practice law but, like their accounting counterparts, practiced "tax. " See John Gibeaut, Squeeze Play, A.B.A. J. 42, 44 (Feb. 1998 REV. 839 (1999) . Another important site is law school. I have previously expressed skepticism about how significant a role legal education can play in shaping lawyers' normative commitments, given the powerful socializing effects of practice. See Rostain, supra, at 969-70. Nonetheless, the legal academy has an important function in articulating and defending the normative aspirations of the legal profession in the classroom and in scholarship. See DEBORAH L. RHODE, IN THE INTERESTS OF JUSTICE 185-206 (2000) .
